The schedule and procedural rules outlined below apply to both the Lawson Hills and the Villages Master Plan applications.  The Examiner appreciates that the Appellants are not attorneys and some of information below may involve a little too much legalese.  All parties are free to submit email questions and the Examiner will respond with a copy sent to all persons identified in the email distribution list identified below.  Parties that do not have access to email can phone their questions to my assistant, Kay Richards, who will then email them to me.  Copies of all these emails are available at City Hall and will also be mailed by Kay Richards upon request.  The phone number of Ms. Richards is 206-447-7000.  Please also note that although a prehearing conference may have been of use to some parties, I avoided scheduling one because such conferences arguably could violate the one hearing rule of the Regulatory Reform Act, Chapter 36.70B RCW (the Regulatory Reform Act only allows one hearing per project permit application).  
ISSUES
Email Distribution:  Given the tight timeframes involved in this proceeding, emails are the easiest and most efficient form of communication for all parties involved.  Unfortunately, not all parties have submitted an email address.  The email addresses the Examiner has to this point are listed below.  Those who have not yet submitted an email address are encouraged to do so, and the Examiner will include those email addresses in a revised scheduling order.  All documents required by this Order should be emailed to all the email addresses below and mailed to the appellants who have not submitted an email address.  Documents will be considered timely submitted if mailed on the date required.  The advantage to those who supply an email address, of course, is that they will receive the documents on the date due as opposed to however long it takes the post office to deliver the documents.  The due date for any documents sent by email is midnight of the date due.  For those who don’t have access to email, their documents must be received at City Hall (in care of Steve Pilcher) before the close of business hours on the date due so that Mr. Pilcher can email the documents to the distribution list.   If you are on the email list and something goes wrong with your computer, please call my assistant Kay Richards (206-447-7000) and she will ensure that documents are mailed to you instead.  
The email distribution list should contain the following addresses.  Note that this list has not been separated between the Lawson Hills and Villages projects.  Parties are free to separate their distribution lists according to the two separate applications if they wish to do so.  
Steve Pilcher:  SPilcher@ci.blackdiamond.wa.us
Mike Kenyon:  mike@kenyondisend.com
Nancy Rogers:  NRogers@Cairncross.com
Chris Clifford:  chrisclifford@comcast.net
Cindy Proctor:  proct@msn.com
Judith Carrier:  gotrocks886@msn.com
Melanie Gauthier:  mgauthier40@comcast.net
Bill and Cynthia Wheeler:  Cincity63@comcast.net
Joe May:  joe@ejmay.com
Jay McElroy:  jaymcelroy@msn.com
Gil and Marlene Bortleson:  gbortles@aol.com
Kelley McElroy:  kelleymce@msn.com
William and Vicki Harp: landscape28@msn.com
Noel Treat:  noel@kenyondisend.com
Peter Rimbos: primbos@comcast.net
Unnamed:  mittjj@aol.com
Steven J. Sundquist:  Steven.J.Sundquist@boeing.com
Rebecca Olness:  ROlness@ci.blackdiamond.wa.us
Seth Boettcher:  SBoettcher@ci.blackdiamond.wa.us
Appeal of EIS Adequacy Decision :   At the outset clarification is needed from staff on whether the Examiner’s decision on the SEPA appeals is appealable to court or the City Council.  The Hearing Examiner will not presume to dictate the appellate authority of the City Council.  BDMC Table 18.08.200-2 apparently provides that a decision on EIS adequacy for Type 4 decisions (which includes master plans) is appealable to the City Council.  BDMC 19.04.250, as written when the master plan vested and the EIS appeals were perfected, provides that appeals of EIS adequacy are to be heard by the Hearing Examiner, but does not specify the rights of appeal to the Examiner’s decision (or even whether the Examiner’s decision is final or a recommendation).  19.04.250 was amended on January 7, 2010 to expressly state that the Examiner’s decision is only appealable to Superior Court, which conflicts with Table 18.08.200-2.  Since the amendments to 19.04.250 are procedural only, there is some room for disagreement as to whether the amendments would retroactively apply to the vested master plan application.   
Decision Making Deadlines :  A major influence on the scheduling order is when state and local requirements mandate a final decision.  A final decision on the master plan applications must be issued by the end of April, 2010 and a final decision on the SEPA appeals by March 28, 2010.  Permit processing deadlines are to be taken very seriously, as they can serve as a source of significant liability for the City.  See Westmark v. Burien 140 Wn. App. 540 (2007); RCW 64.40.010.  BDMC 18.08.220 provides that decisions on appeals must be issued within 90 days from the date an appeal is filed, which is March 28, 2010 for the subject appeals.  In line with the 120 day requirement of RCW  36.70B.080(1), BDMC 18.08.100(C)(2) requires final decisions on permit applications to be issued within 120 days unless written findings are made by the local government that additional time is needed.  BDMC 18.08.100(C)(2) incorporates this state mandate by requiring staff to set processing deadlines that do not exceed 120 days.  Unlike most local codes, the BDMC does not provide for any express tolling of these deadlines if additional information is required of the applicant.  Further, the need for additional information for the master plan application does not serve as a basis for tolling the appeal period of the FEIS, since the EIS was complete prior to the commencement of the 90 day decision deadline.  
Consolidation.  BDMC 18.08.130 and RCW 36.70B.120 allow for the consolidation of multiple permit applications for single projects.  However, these provisions do not authorize the consolidation of permit applications from different permits, as advocated by some of the SEPA appellants in requesting consolidation of the Lawson Hills and Villages Master Plan applications.  Indeed, RCW 36.70B.120 only authorizes consolidation for the permits of a single project if requested by the applicant.  In this case the applicant has objected to consolidation of the two master plan applications, which prevents the City from consolidating them.  The Lawson Hills and Villages applications will have separate hearings.  In order to minimize expert witness costs to the appellants, the first three hours of both hearings will be scheduled for a Saturday so that the witnesses may only have to appear in Black Diamond for one day.  The appellants will be able to first present their witnesses in the morning for the first master plan hearing and then again in the afternoon for the second.  Parties will be encouraged to incorporate by reference the testimony from the morning into the afternoon sessions to avoid repetition.  If Appellants wish to use their experts for rebuttal, it is likely they will have to appear again for a second day during one of the evening hearings.  
Although the Lawson Hills and Villages hearings will not be consolidated together, the SEPA appeals will be consolidated into each of the hearings for the separate projects.  Lawson Hills will only have one hearing and the Villages will only have on hearing as required by the Regulatory Reform Act, Chapter 36.70B RCW.  The hearing dates identified in the hearing schedule below will be scheduled as continued hearing dates, i.e. at the conclusion of each hearing day the Examiner will continue the hearing to the next date in the schedule.  Staff should advertise the hearings as single hearings as well.  
Cross-Examination.    Cross-examination is constitutionally required as a matter of due process as discussed in Chrobuck v. Snohomish County, 78 Wn.2d 858 (1971).  This right only adheres to expert witnesses.  The Appellants and Applicant will not be subject to cross examination unless they profess to have expertise in a particular area such as engineering or biological sciences.  The Examiner does not consider the fact that appellants may have lived in Black Diamond for an extended period of time to make them “experts” on Black Diamond and they will not be subject to cross examination for that reason.  
EIS Adequacy Outside Appeal Portion of Hearings:  Comments challenging the adequacy of the FEIS will not be admitted outside the EIS adequacy portion of the hearings.
Contact Person:

Since all parties have agreed to the use of email for communications, there is no need to designate single contact persons.  An email contact list will be provided with this order.  
Procedural Rules:
The procedural rules distributed by the Examiner incorrectly list a Shelton address for mailing of documents.  Rule 2.05 provides as follows:
(a) Documents shall be deemed filed with the Hearing Examiner on receipt at the City of Black Diamond Department of Community Development located at 411 N. 5th, Shelton with a mailing address of City of Black Diamond Department of Community Development, P.O. Box 279, Shelton, WA 98584.
Rule 2.05 is corrected to provide as follows:
(a) Documents shall be deemed filed with the Hearing Examiner on receipt at the City of Black Diamond Department of Community Development located at  24301 Roberts Drive, PO Box 599, Black Diamond, WA 98010.
Please note that for the SEPA appeal hearing, documents are encouraged to be emailed to all parties in lieu of sending them to the Department of Community Development.  Please also note that the rules of this order supersede any conflicting Procedural Rules.  Contrary to the Procedural Rules, telephone testimony will not be allowed due to the large crowds expected for the hearings and the complexity of the testimony presented.
Exhibit and Witness Lists:  Exhibit and witness lists are a fairly standard feature for hearings of this complexity.  Without them it would be very difficult to comply with permit processing deadlines, since the Examiner would have to give the parties additional time to respond to witnesses and exhibits that are first introduced at the hearing.  The lists will be required for the SEPA appeals, as specified in the schedule below.  Witness lists should include a summary of the testimony to be provided by each witness along with a general estimate on the length of the testimony.  The time estimates are just for scheduling purposes.  Witnesses will not be bound to the estimates.  Separate exhibit and witness lists should be provided for the Villages and Lawson Hills applications.  No witnesses other than those identified on witness lists will be allowed to testify at the appeal hearings.  No exhibits not identified in the exhibit lists will be allowed except those submitted in response to exhibits identified in the exhibit lists.  
Saturday Hearings:  In order to accommodate the desire of the Appellants to hold the hearing on a Saturday and to present all their expert witnesses on one day while at the same time meeting the decision deadlines, the most feasible option is to commence the SEPA appeals on March 6, 2010 in order to ensure that the hearings are completed by the middle of the month.  On that Saturday the Appellants will be have the opportunity to provide opening remarks to the extent necessary to explain the relevance of the expert testimony and then present their experts.  If time permits, they can present the rest of their appeals as well.  
Appeal Hearing Format:  
a. Order of Appellant presentation will be in order of filing of appeal (first filed, first presents).
b. Appellant opening remarks related to expert testimony.   
c. Presentation of expert testimony accompanied by cross-examination of experts at the conclusion of each expert’s testimony.
d. Full opening remarks by Appellants.
e. Non expert testimony of Appellants.  
f. Staff opening remarks and presentation of evidence.
g. Applicant opening remarks and presentation of evidence.    
h. Appellant rebuttal (same order as opening).  
Email Exhibit List:  Accompanying this Prehearing Order will be an exhibit list identifying all the emails the Examiner received or sent regarding the Lawson Hills and the Villages master plan applications since January 8, 2010.  If you did not receive any of these emails and would like to view them, please send a request to my assistant, Kay Richards, at krichards@omwlaw.com .    If you did not receive an email and you feel that this deprived you of an opportunity to make an important comment on the issues covered by this prehearing order, please feel free to send a comment to me and I will revise the order if necessary.  I ask that these supplemental comments be submitted no later than February 5, 2010.  
SCHEDULE
February 15, 2010
Appellant Pre-Hearing Briefs, Witness Lists and Curriculum Vitae of expert witnesses due.

All prehearing motions due, including those of Applicants.



February 22, 2010
Applicant and staff response briefs, Witness Lists and Curriculum Vitae of expert response witnesses due.

Response to prehearing motions due (from any party who wishes to respond).
March 1, 2010
Appellant reply briefs due.

All exhibits due.  Exhibits may be left at City Hall if not practical to email.  Only responsive exhibits allowed for SEPA appeals after this date.  
March 6, 2010
10:00 am Limited Opening Remarks and Appellant expert witness testimony for Villages appeal.  Remainder of Appellant presentations as time permits.


2:00 pm  Limited Opening remarks and Appellant expert witness testimony for Villages appeal.  Remainder of Appellant presentations as time permits.

March 8, 2010
Remainder of SEPA appeals.
March 9, 2010
Continued SEPA appeals if necessary.
March 10, 2010
7:00 pm 
Villages – Staff and Applicant presentation.
8:30 pm
Lawson Hills – Staff and Applicant presentations
March 11, 2010


7:00 pm 
Villages – Public Testimony




8:30 pm
Lawson Hills – Public Testimony
March 12, 2010


10:00 am
Any remaining testimony.  
