This email is from Steve Pilcher, Sent: Monday, January 11, 2010 10:00:48 AM (GMT-0800) 

This email is being forwarded to all individuals who are parties to an appeal of either The Villages or Lawson Hills Final EIS documents; a paper copy of the Examiner’s information will also be sent to all, including those for whom we do not have an email address. 
 At this time, a date for the appeal hearing has yet to be established. 
 Steve Pilcher
Community Development Director
City of Black Diamond
P.O. Box 599
Black Diamond, WA  98010
360-886-2560 ext. 216
 


From: Phil A. Olbrechts [mailto:polbrechts@omwlaw.com] 
Sent: Friday, January 08, 2010 3:11 PM
To: Steve Pilcher
Subject: FW: Proposed Procedural Rules
 Steve,
 Please forward the email below to the SEPA appellants.
 From: Phil A. Olbrechts 
Sent: Friday, January 08, 2010 3:10 PM
To: 'Steve Pilcher'
Subject: Proposed Procedural Rules
 I have just been informed that there are six appeals to the EIS’s of Lawson Hills and the Village.  In order to provide for an orderly hearing, I will be communicating by email with the appellants in advance on procedural issues.  These emails will be admitted into the administrative record.  If any EIS appellant  wishes to communicate with me prior to the hearing, those communications must be limited to procedural issues and must be cc’d to the other appellants.  I will be communicating to the staff separately on some procedural issues that are not of significance to the other parties.  If necessary, I will schedule a prehearing conference, but am hoping that we can handle resolve procedural issues by email.  
 Here are the procedural rules I am considering.  If anyone has any objections or concerns to them, please email those concerns to me and the other SEPA appellants within a week of this email:
 1.       Lawson Hills and The Village will be heard in one hearing.


2.       The EIS adequacy appeals will be consolidated with the hearing on Lawson Hills and The Village.

3.       The consolidated hearing will be held over at least two evenings.

4.       The first hearing evening will be advertised and held as limited to the EIS appeals.  The hearing will not run for more than five hours.  

5.       Upon completion of the first hearing date, the hearing will be continued to a second hearing date that has already been advertised.   The advertising of 

both hearing dates in advance will give the public an opportunity to avoid the EIS appeal if they only wish to participate in testimony on the applications themselves.  If the EIS appeal is not completed within five hours on the first hearing night, it will be continued into the second advertised application portion of the hearing.  
6.       The format of the EIS appeal portion of the hearing will be as follows:

a.       Appellant opening remarks and presentation of evidence.  Order of Appellant presentation will be in order of filing of appeal (first filed, first presents).

b.      Staff opening remarks and presentation of evidence.

c.       Applicant opening remarks and presentation of evidence.  If applicant is also an EIS appellant, applicant will be last in both opening and rebuttal in lieu of speaking after staff.  

d.      Appellant rebuttal (same order as opening).  

7.       EIS briefs will be due three weeks prior to hearing and distributed to the Examiner and all other appellants by email.  Response briefs will be due one week before hearing with same distribution.  No briefs will be allowed after these dates except for exceptional cause as determined by the Examiner.  All parties will be given an opportunity to respond to late briefs.

8.       Only the appellants, applicant and staff, in addition to their witnesses, will be allowed to testify during the EIS appeal portion of the hearing. The rest of the public will be allowed to comment on the EIS during the application portion of the hearing.  The EIS appellants will be allowed to respond to these comments, but otherwise will not be allowed to relitigate their appeals during the application portion of the  hearing.  

9.       The format of the application portion of the hearing will be as follows:

a.       Staff overview of project.

b.      Applicant presentation and witnesses.

c.       General public testimony, in order of sign-in sheet.

d.      Staff rebuttal.

e.      Applicant rebuttal.

10.   The Examiner will not rule on EIS adequacy or the application itself until the entire hearing is closed.  

 
Attached are also the generic procedural rules that apply to all Black Diamond hearings.  Note that although the rules mention reopening hearings and remanding for more information “as consistent with state law”, state law, specifically the Regulatory Reform Act, Chapter 36.70B RCW, is very restrictive on acquiring new information once a hearing is closed.  If the adequacy of the EIS is upheld, it is very unlikely that any new information will be admitted once the hearing is closed.   
