December 28, 2009

City of Black Diamond

Community Development Department, SEPA Official

P. O. Box 599

24301 Roberts Drive

Black Diamond, WA 98010

Subject:
Appeal of the Final Environmental Impact Statement – Lawson Hills Master Planned Development - Application Number:  PLN09-0016


We, William and Cynthia Wheeler of Black Diamond, WA, do hereby appeal the Final Environmental Impact Statement (FEIS) of The Lawson Hills Master Planned Development (Application Number: PLN09-0016) filed December 11, 2009 by the lead agency, City of Black Diamond, and which was prepared by Parametix, Inc.

The FEIS has numerous procedural errors and omissions that we believe invalidate the document and impact the adequacy of its outcome.  To the best of our knowledge it does not appear to be in compliance with the guiding rules and regulations pertaining to the FEIS process as provided for under SEPA/WAC/RCW and other applicable statutes. 
We shall attempt to address these failures and oversights in a chronological order.  We ask that the hearing examiner bear with us as we are not experts in this process and have been hampered in our understanding of the timeline and procedures of this process by the City’s failure to fulfill its obligations to educate and inform those who are Parties of Record in this manner.


Our desired outcome is that decision be made to address both MPD’s (Lawson Hills and The Villages) in one comprehensive Draft Environmental Impact Statement.  We believe that combining the projects give the most accurate overall view of impact.  We believe it is appropriate to return to the level of a draft EIS for several reasons including (1) the poor quality recording of the DEIS hearing resulting in failure to address the public comments (2) Notification Failure – The city failed to provide proper notification to Parties of Record and the public at large at numerous points in the process. (3) City Turmoil and Employee Turnover, Gwendolyn Voepel, Leonard Smith, Loren Coombs and Steve Munson (4) The decision to address the largest MPD in King County as two individual projects instead of one (5) The timing of the FEIS, which was obstructive and worked to reduce a quality output as well as limit and restrict access and participation on the part of the public. (6) The appeal fee imposed by the city was misrepresentative and city employees unresponsive to inquiries about origin and relief (7) throughout this process the city has chosen to use the Voice of the Valley, a Maple Valley newspaper as its venue to publish legal notifications.  This despite the facts that the Courier-Herald maintains they are the paper of record for the city and the Voice of the Valley was NOT being distributed to ALL Black Diamond residents. 
Each of these elements contributed to the degradation of this important environmental process and its outcome and exacerbated shifting the balance of influence away from the average citizen and increased favorable results for the applicant.  All of them combined assure that both the environment and its inhabitants (animal and human!) will be left with exactly what the FEIS predicts for Fish and Wildlife:  “There will be little suitable habitat left…and what does remain will be of relatively low quality”.  Why should all the current residents have to lose their quality of life that they have chosen for decades to defend simply to allow Yarrow Bay to make a greater profit on their properties due to minimal mitigation requirements to the built and natural environment?
#1 The DEIS public hearing took place on September 29, 2009 in the city of Black Diamond’s council chambers.  No microphone was visible at the podium where speakers were directed to stand, although Mr. Pilcher informed everyone present that their comments would be recorded for the record and to allow review and response.  Upon payment to the city for a transcript of all public comments it became immediately clear that much of the hearing was inaudible and a poor quality audio recording and thus comments were not transcribed at all, or transcribed with such a level of error as to change the content and intent of the testimony of some individuals.  In addition, there were people who I know were present and gave testimony whose presence is not at all indicated or acknowledged by the transcripts provided.  My own personal testimony is altered and changed beyond recognition, and topics I raised that were not raised by others are omitted by error or omission.  There is testimony that is transcribed where it is noted that “it was inaudible from 9:16:20 pm until 9:20 pm.”  The city made no attempt to contact the contributors or re-collect their remarks in these instances.
Desired Outcome:  It seems reasonable that because this process circumvented / denied public process rights and recognition to citizens who attended and gave testimony, the Draft EIS hearing be declared invalid.  At a minimum it is appropriate that the City properly notify everyone of their right to make comments on the environmental impact statements pertaining to these Yarrow Bay projects and hold a DEIS public hearing with appropriate facilities and quality equipment to capture everyone who chooses to participate contact information and comments.
#2 the city failed to make a complete and accurate list of Parties of Record.  Perhaps due in part to the above inadequacies of the audio equipment, but also due to organizational error, many people who made comments during this process, and thus were due certain notifications failed to receive the required notices.  The city’s method of contact was inconsistent and contributed to confusion, at best and misinformation at worst.  Because of the request of State Senator Pam Roach at the public DEIS hearing, a determination to extend the DEIS comment period for 10 days was subsequently made.  The City posted this information on their website.  Mr. Pilcher in his oral instructions at the close of the DEIS Hearing says the information will be posted there but also that they “will get a hold of you if the comment period is extended”.  I personally received an email from Mr. Pilcher that the comment period had been extended, although the contact information I provided in both my written and oral comments was my physical address in Black Diamond.  Other recorded Parties of Record were never informed of the extension of the comment period at all.  For example Susan Ball submitted written comments and so was a party of record in this matter and was never given notice of the extension period for additional comments.  On or about November 5th the city sent out a letter whose contents amounted to a substantive change for the connector road re: the Villages MPD.  This was the only document I ever received from the city via United States mail for notification purposes.  Again, some people were never in receipt of this document, and it was seemingly random whether Parties of Record received this notification with a map attached or with no map. 
For notification of the Final EIS the city sent out a huge blanket email.  This was sent by a clerk in the Community Development department named Teresa, whose email was not previously known to me or my computer.  In addition, the email was sent with all recipients listed visibly in the TO: portion of the email so no privacy or courtesy of discretion was allowed.  Further, this email was sent at 10:30 am in the morning.  The attached letter said that the FEIS was available on-line, for sale at Robert Drive location and that a hard copy was available for viewing and use at the Black Diamond library.  When I took my children to the library at 4:30pm that same day I could not locate a hard copy of either FEIS for the Yarrow Bay projects.  I checked with Katherine Lord, King Co. Librarian, who said no such documents had been provided to them that day.  I informed her of my email notification of the city.  She provided me with her business card, with her email address, and requested I send her a copy of the FEIS notification when I returned home.  I did so and she then contacted the City of Black Diamond to inform them of their incorrect announcement. I received an email from Katherine Lord 19 minutes before the library closed for the day on December 11, 2009 that the hard copies of the FEIS’ had been delivered.  
Also of interest, I sent out a “reply all” email to this FEIS notification to warn others that a trip to the library was a waste of time as the city had not truly provided the copies there as they announced some 7 hours earlier.  The next morning I received an email from a woman who said she lived in the state of Tennessee and had no idea why she was getting these emails but that it must be an error as she had nothing to do with this development in Washington State.  Clearly the city had an erroneous contact list of Party of Records, which clearly indicates someone who should have been notified was not getting any notifications.  In addition, the letter attached to our email FEIS notification did NOT have any explanation of our appeal rights or a timeline for any appeal.  It DID have a confusing reference to the MPD process, which should not be mixed up with the FEIS process at all.  All of this sloppy, unprofessional and unorganized performance in regards to procedural process by passes the public right to access and denies their participation in the process.  Also, there was a letter sent to some Parties of Record, mainly agencies, communities and tribes that was a completely different letter than was sent to us individuals.  This letter indicated that a copy of the FEIS was attached and provided, whereas the rest of us have to pay $40.00 for a copy, $10.00 for a disc, use the library copy or avail ourselves of an online electronic copy.  The letter was also delivered Dec. 18th although it was dated December 11.  This means this groups’ response time was shortened by 7 days.  This certainly makes it clear that there was unequal treatment and discrimination employed by the City of Black Diamond when dealing with various Parties of Record.  
Desired Outcome:  It is only right and reasonable that the City of Black Diamond be required to follow the required notification guidelines and rules to serve its citizens.  The City of Black Diamond should be required to adhere to proper notification procedures when the DEIS is re-opened or re-done.  These actions also underscore the lack of experience and ability of the current staff to deal with this process.  It might be reasonable to augment staff with more experienced employees or augment the training of the current employees on relevant processes so as not to bypass the public process.  Also, the City should be held to equal treatment, access and privilege for all interested parties in these actions.  If there are any fines or associated repercussions for failure to do so they should be applied to the City due to these actions.  Also, the opportunity for any Party of Record who was not properly contacted to appeal should be extended until such time as notification can be made.
#3 the entire process has been adversely affected by an unfortunate combination of circumstances.  The City of Black Diamond was faced with the absolute need to grow in size in order to achieve some fiscal viability while this same set of circumstances meant that the city did not have enough funds to finance the staff, or other associated components, to properly process and address the development process.  This led to the City of Black Diamond signing a Funding Agreement with Yarrow Bay Development.  And so it is that the city has staff being paid by the applicant whose documentation they are processing.  This certainly does not lend itself to the appearance of impartiality.  For many average citizens involved the process appears to have favored the privileged, the people or entities that the MPD applicant has relationships with or those with political connections.  The average citizen has been placed in the disadvantaged position of having to take an adversarial stance to even gain the information of how to engage and participate in their rightful public process.


The City of Black Diamond has also been in a state of constant stress and turmoil, which is not conducive to the best effort or attention being given to the two very large projects filed by the applicant.  This unproductive atmosphere has been created and maintained by the applicant, perhaps because it works to their advantage.  In a series of letters documented by the Maple Valley Reporter one can see that Yarrow Bay began last spring to demand the removal of the Black Diamond City Attorney.  Yarrow Bay refused to address their concerns with interaction of the accounting departments of both entities and they also rejected the resolutions afforded by mediation.  They spent months contacting the city through a Seattle legal firm, pressuring the city to remove the attorney they found objectionable and making continual intimidating references to remuneration of funds, knowing full well the city’s financial position and stress.  Whether in response to this workplace pressure and unpleasantness or for other reasons, the City of Black Diamond then had their City Administrator begin to search for a new job position.  One must wonder at the reasons that would lead to someone in the current economy to seek other employment when they have a secure position paying approx. $115,000.00 a year plus benefits.  This resulted in the mayor firing Gwendolyn Voepel on September 25, 2009 without cause.  (This is also created a financial burden for the city with an associated $90,000.00 severance package.)  The City of Black Diamond then hurriedly hired another city administrator, “pending background checks”.  Leonard Smith was hired Oct 1, 2009.  With the high level of citizen concern and involvement on the Yarrow Bay projects, at that time in the extended comment period of the Draft EIS, and Mr. Smith’s willingness to be available to answer questions on the process he quickly became a resource for many average citizen’s looking for understanding of the EIS/SEPA process.  Leonard Smith was then placed on Administrative leave on November 20, 2009.  Depending on whose account you read the City Attorney was then either (a) fired or (b) resigned on November 21, 2009.  Leonard Smith had his employment terminated on Dec 8, 2009 by the City of Black Diamond.  Among other charges, insubordination, failure to perform his duties and abandonment of his position are cited as the reason for termination.    


While there is wild speculation and rumor over these events, typical of the City’s communication with its citizenry there was no release of information or comment until a joint statement was issued by the current mayor and the mayor-elect on December 16, 2009.  This statement proffers the attorney “resigned” version of events, makes no mention of the separate investigations by the state auditor’s office, the state attorney general’s office and the King County prosecutor’s office.  It goes on to offer the false assurance that the city staff “continues to provide quality, efficient and effective service” during this troubled time.

The truth is that the telephone at the city was left on the answering machine frequently during business hours, this during a period of time when the FEIS was due to be released and an additional project in the area, the Morgan Kame Mine Expansion, was having its comment period (November 23, 2009 – Dec 23, 2009) on their DEIS.  The lack of leadership, staff breadth and experience and knowledge and lack of capacity did NOT result in quality, efficient or effective service but frequently resulted in misinformation and lack of response to citizens at all.  This has resulted in unduly burdening the citizens in their ability to exercise their rights to public process.

Also no one has responded to our inquiries about the veracity or appropriateness of the vast amount of input on the EIS/MPD/Public Process, not to mention the participation in changing the Municipal Code and other ordinances and guiding documents relevant to the development process, facilitated by the City Attorney who is the subject of the referenced investigations for fraud.  The City of Black Diamond and Yarrow Bay would have us believe that those contributions should remain unchallenged as part of this process?  Can the nature of such severe tainting, instigated by Yarrow Bay, really be contained to such a narrow area of focus?

In addition we have recently learned that Steve Munson, one of the city planners in Community Development for the city of Black Diamond, has been let go for budget reasons and his last day will be Jan 31, 2009.  If the funding agreement the city signed with Yarrow Bay is to staff the city with the required amount of people to process these very large (biggest in King Co.) MPD’s and we have to lay off one of two planners; do we think this is adequate to address the project?

 It is obvious why the level of confidence in our city’s performance of duty and ability to communicate openly and honestly with its citizens has plummeted.  This at a time when we most need to feel confident that our city is competently addressing the largest developments to ever come to our city and adequately representing and defending the rights and livelihood of those of us they serve.

Desired Outcome:  There needs to be a suspension of all activities on major projects until such time as (a) a review of the city attorney’s input to the process has been fair and free of any of the improper and illegal kind of performance he has had alleged by the applicant and that has resulted in his removal (after all he negotiated with Steve Pilcher (on behalf of the city!!!??) in the Tri-Party Agreement with Yarrow Bay, Black Diamond and the Enumclaw School District and included a Joint Use Agreement that proposes 6 acres of our park be used to fulfill school requirements for Yarrow Bay and totally bypasses the public process.  This was halted in part when I sent a letter announcing that a petition effort was underway and needed to be allowed to proceed without interference from these negotiating parties.(b) the replacement of key city staff members such as a City Administrator and a City Attorney and a reasonable period of time to bring them up to speed on these two projects and others in the pipeline augmented by any training required to make them most productive and prepared to perform (c) A balance of employees so that it is not just Steve Pilcher making agreements, and advising the staff and council on same.  This is a self serving system of conflict of interest that is not appropriate or impartial. (d) The newly elected city council need to be seated and have a chance to study the voluminous amount of documents pertaining to all the projects in the pipeline and get appropriate advice from city staff and legal council (e) the conflicting question about whether the city council can or should be allowed to read the FEIS and the timing of same vs. the quasi-judicial stance they may or may not have to take in this process.  Loren Coombs advised them not to read or be exposed to the document whereas Yvonne Ward as advised them to hurry up and do so.  .  Once this is resolved, we should be better prepared to perform the duties of a city in regards to this level of project, but we are certainly incapable of doing so with these issues unresolved and key personnel missing.
#4 We are unclear why the city allowed the applicant to present this massive MPD as two separate projects and then proceed to evaluate and process them as such.  First, it adds to the expense to do so.  Both the city and Yarrow Bay have emphasized the importance of saving money.  Yarrow Bay’s original dispute with VSI Law Group was apparently of an overcharge of $18.00 and change.  Also, the result of dividing this massive development into two projects and thus two EIS’s makes the impact information “watered down” and also increases the difficulty (especially for amateurs) to assess the project.  For example the north property was treated as part of Villages and the Triangle adjoining the north property was part of Lawson Hills. These two areas should have been shown as one geographical area in a single document.  One must combine maps from the two different documents to get an accurate overview.  In addition, the impact of phosphorous loading should be appropriately looked at in total, especially since compliance with the State of Washington DOE is expressed in total limits.  See Stormwater for further discussion.
Desired Outcome:  We respectfully request that the two MPD’s be combined and assessed concurrently with each other and in conjunction with other large projects impacting the city at this current time.  The Morgan Kame Mine expansion would certainly be appropriate to be included in this wide scale review.  All of these projects affect the same natural resources and when one reduces Open Space it is important to see that it is NOT off set by other available land when additional projects will be reducing the open space, riparian treks, water quality etc. on additional city lands.
#5   While Goal 11 in the Black Diamond Comprehensive Plan, Chapter 1-8, is to encourage citizens to participate in the planning process and a letter printed in the Voice of the Valley in August 2009 signed by the entire city council of Black Diamond invites citizens to be aware and participate in the upcoming EIS process, the comment period closed on October 10, 2009.  SEPA rules impose NO timeline or mandatory deadline between the DEIS and FEIS for proposal that are unusually large in scope.  Despite this being the largest Master Planned Development proposed in King County Steve Pilcher, Community Development for Black Diamond, announced his intention immediately at the close of the comment period to perform a 60 FEIS.  When questioned as to why the decision to “rush this process”  and made aware of citizen concern he quoted a RCW that did NOT support his assertion that 60 days was a required deadline and then would not respond to additional inquiry on the topic.  Concerned citizens were then addressing that question to Steve Pilcher’s boss, Leonard Smith, until he was placed on administrative leave.  That question was then left unaddressed with his absence.  The City had not even used its IT personnel to address the contents of their suspended/dismissed employee’s email or computer inbox as of the second week of December.  Add to that the FEIS was issued on Dec 11 (although the hard-copy to be provided free of charge to the library for public access was NOT delivered until 19 minutes prior to the library closing – This while the notice of availability was emailed to some Parties of Record at 10:30am) and the comment period closing date of December 28, 2009 means over 2,000+ pages for Lawson Hill alone in a short 17 day period over the holidays!!!  It is difficult for even well educated reviewers of a document of this type to formulate meaningful comments.  This timeline and the season associated with the deliberate 60 day FEIS issuance was obstructive and meant to restrict public participation. 

Desired Outcome:  An additional 60 to 90 days of public review time for a project of this size, potential impact and life-span seems more than reasonable.

#6 The original appeal fee of $500.00 per EIS was prohibitive (especially with the holiday timing!) and not in line with other jurisdictions.  Maple Valley has a $90.00 fee and the city of Seattle has a $50.00 fee.  In addition the city staff provided no advice on a process to pursue an economic waiver for this fee despite numerous calls of concern on this topic from various citizens.  This is a topic that was first raised with Leonard Smith in October, because of resistance to discuss it from Steve Pilcher.  With Leonard’s suspension and then termination, none of which the citizenry was informed about in a timely manner, this issue lay unaddressed for several months.  The city council did respond to public comment at a Dec. 17th council meeting and reduced it by half.  This amount is still more than double that of our neighboring city of Maple Valley.  This fee is unexplained for cause with Steve Pilcher’s announcement that any FEIS Appeal will be “rolled into the MPD Hearing”.  If it is being made part of the other hearing, how is the expense justified?

Desired Outcome:  Those appellants who have paid their fee and prepared their case (hopefully with a 90 day review extension for both new staff, council and appellants) are provided with a SEPA Hearing process separate from a public MPD Hearing.  Additionally all appellants should have their efforts read in their entirety and full weight and thoughtful consideration provided to these appeals regardless of their level of professionalism.  We know that we are not experts, but we put a lot of thought and effort and HOLIDAY time into preparing a response because of the level of importance the proposed impacts will have on our city FOREVER!  

#7 The City of Black Diamond has continued to use the Voice of the Valley newspaper to publish legal notices.  This is inappropriate since that paper is not available free of charge to all city residents any longer.  The city has been aware of that fact for some time, but still continued to publish notices even after citizen’s notified them of lack of service.  The paper reduced its distribution / availability in response to its own economic difficulties but reduced service and availability without notification or warning to citizens.  So there was a period of time when citizens where not even aware that service had been interrupted, or actually discontinued.  The City of Black Diamond finally recognized this issue by issuing an RFP for an official paper on its website with bids due December 3, 2009.  No award of contract has been made public.  Mention of this bidding process to one local paper was met with surprise, as they had not been made aware of this competitive bidding process.  To the best of my knowledge the City of Black Diamond continues to publish legal notifications of events affecting all their citizens in a paper that is not readily available free of charge to all.


Desired Outcome:  The City of Black Diamond needs to improve communication with the public they serve.  They need to identify the outcome of their December 3rd bidding process and make it possible for all residents to easily receive legal notification of important events and hearings.  In addition the city has proposed changes to their Municipal Code that reduce the scope and requirement of notification of projects.  These changes should NOT be enacted.  Sharing knowledge of these projects with current residents need to increase, not decrease.


Beyond these procedural and process errors, which are important and should be addressed and rectified where possible, we will know address the insufficiencies of the FEIS by topic and attempt to identify mitigations or additional research to off-set the negative impacts posed by the Lawson Hills development to our environment.  
Please know that for me and Bill the Black Diamond City webpage lists what is for us the terms of contract that we agreed to when we annexed into the city in 1996 and we expect them to have the integrity to honor.  We have grave concerns about their ability to proceed with this project and still uphold the following terms:  From the Black Diamond City Webpage.   www.ci.blackdiamond.wa.us
In the year 2010, Black Diamond will be a beautiful, friendly community based on a rich historic heritage and exceptional natural setting, and with a small-town atmosphere.  Forested areas and open space remain, while development maintains a healthy balance of moderate growth and economic viability.

The economic base will be a mix of retail, industrial/business park, office, tourist, and local cottage industries.  Residential development will be a mix of types, sizes and densities, clustered to preserve maximum open space and to access a system of trails/bikeways/greenbelts which connect housing, shopping, employment and recreation areas with nearby regional parks and recreational facilities.

Citizens actively participate in an effective and open government decision-making process that reflects community values.  There will be good cooperation among nearby jurisdictions, and adequate public services and environmental protection to provide a safe and healthy quality of life for all citizens, from children to seniors.

The term “Rural by Design” has been used frequently in newspaper articles and public meetings when discussing coming development in Black Diamond.  Some time ago our City adopted a guide to development that will take place in the near future.  These are the key elements of Rural by Design as envisioned by our citizens:

Rural by Design:
Provide for a mix of uses (Residential, Community Retail, Commercial, Business 
Park, Mixed Uses, Civic/Schools) 
· Compact Form (Use of tools such as clustering)
· Opportunities for Casual Socializing  (Neighborhood design, House design, 
Commercial areas, Parks)
· Accessible Civic Spaces (Parks, City Facilities, Trails, Community Center, Schools)
· Sense of Community (Respect for local history, design) 

Additional Key Elements Guiding the City Preservation and enhancements of Physical characteristics 

· Protection of surface and groundwater (for fish and people) 
· Conservation of water and other resources
· Preservation and enhancement of open spaces and views of Mt. Rainier
· Provision of employment uses 
· Improvement of the City’s fiscal performance
· Timely provision of necessary facilities and infrastructure
· Development of a coordinated system of pedestrian oriented facilities including trails and bicycle paths
· “Growth should pay for growth” – Existing citizens should not bear the burden of developers 

One of the largest issues for us, as residents of Lake Sawyer, is water quality.  Lake Sawyer is the downstream recipient of ALL impacts from the Lawson Hills development.
Stormwater Treatment:
  The stormwater impacts are complex and difficult to put into a few salient, crisp points, however as concerned citizens who have advocated for water quality mitigation for our streams and lake we are hopefully conveying our concerns (and the concerns of many others, Tribes and Agencies in the many public comments) in regards to stormwater runoff and water quality.
The FEIS needs to incorporate a plan for water quality testing, and additional mitigating if needed, to ensure that mitigations put in place actually work as intended to protect the water quality in Lake Sawyer and related tributaries.  This type of plan has been incorporated in other large developments, such as the Maple Ridge development in Maple Valley.  This testing will reduce the risk of the project for the City and the Proponent.  Based on the testing, additional mitigations needed would be identified and implemented before 1) adversely impacting beneficial uses of streams and lakes and 2) lawsuits by City residents to force needed improvements.

Stormwater Treatment:

All comments and concerns regarding stormwater and its inherent phosphorous loading and water quality degradation are responded to with the answer that “the applicant will be required to meet the standards established in the 2005 Stormwater Management Manual”.  This blanket statement is not adequate in addressing the vast array of water quality issues posed by this development.  We request that the city require Best Management Practices and/or anti-degradation standards that result in zero net new discharge to Lake Sawyer.  The citizens of this community and all of those downstream deserve the protections this process can provide.

For overview and background purposes I provide the following information to consider.  As I understand it from the two EIS submittals, The Villages MPD will create 356 acres of new impervious surface from roads and rooftops.  This will create additional stormwater runoff, most of which will drain into Lake Sawyer.  The Lawson Hills MPD will create an additional 131 acres of impervious surfaces and stormwater, 100% of which will ultimately drain into Lake Sawyer.  Using the current average rainfall in Black Diamond of 57.2 inches per year, this amount of new impervious surface will generate over 750 million gallons per year of new stormwater flow to this drainage basin.  The concentration of phosphorus in stormwater typically averages from 0.1 to 0.5 mg/L based on EIS documentation.  Using the Washington State Department of Ecology Stormwater Management Manual, used as a basis for mitigation in the EIS, a 50% reduction in phosphorus concentration is all that can be expected when enhanced treatment is provided.  Doing the simple math, a mitigated (after enhanced treatment) phosphorus concentration of 0.2 mg/L and 750 million gallons per year of new stormwater flow to the Lake, will discharge an additional 570 kg/year of phosphorus to Lake Sawyer.

The FEIS report from A.C. Kindig & Co. asserts that the 2005 Stormwater Manual requires enhanced treatment only if multifamily or commercial and uses produce the majority of runoff in a storm collection basin.  They refer to Table 3-10 in Appendix M to support their claim that Basins A, B, and C would be dominated by single family residence and park land uses.  Thus they conclude that enhanced treatment would NOT be required by the 2005 Stormwater Manual if Alternative 2 is constructed.

 So the figure of 570 kg/year, which already exceeds the DOE set limit of 511 kg/year, could be significantly higher because of the lack of enhanced treatment.  This is true without considering the impact of the Morgan Kame Project on phosphorus loading to Lake Sawyer.  

Requested Outcome:  We believe it is not the most accurate, astute or logical approach to assess the impacts posed by two very large proposed developments in the same city separately; We ask that the cumulative impact of both Lawson Hills and the Villages be assessed together and considered in totality with the impact of other large, pending projects in the city that will contribute significantly to the water quality impacts.  It would seem prudent that an EIS of this magnitude would be required to review current pending land-use actions within the City of Black Diamond and/or local study area and address the cumulative impact of this growth and land-use actions.  At this time the Morgan Kame Mine Expansion project’s potential impacts should certainly be considered and evaluated concurrently and contiguously with the Yarrow Bay MPD impacts.  Only in evaluating and addressing all encompassing impacts can the city determine the appropriate mitigations required.  It seems reasonable that calculations need to be made by a qualified entity taking all projects and their impacts into account to begin to identify appropriate proposed mitigations.  

In addition, the TMDL, as published by DOE, requires that phosphorus loading to Lake Sawyer from all sources be limited to 511 kg/year to avoid degradation in Lake Sawyer water quality.    It certainly seems reasonable to have an overall accounting from all impending contributors to adhere to this limit.  Exceeding the 511 kg/year would not only pose serious risk to the water quality of Lake Sawyer but be in direct violation of the TMDL limits established by Washington State Department of Ecology.  We would be best served to not approach the maximum annual limit but instead seek to set our standards with anti-degradation impacts as the ultimate goal.

Additional Requested Outcome:  The project should not be allowed to deviate from the Level 2 duration flow control stormwater standards as described in the Water Quality Technical report Supplemental Memorandum (AC Kindig and Co.)  
Requested Outcome:  The FEIS fails to incorporate a plan addressing water quality testing that is necessary to ensure that any mitigations put in place actually work as intended.  We require that there be regular and expert testing of water quality flowing from the project into streams that flow into Lake Sawyer.  This is needed before and after development to ensure that potential impacts are being mitigated as expected.  At a minimum, water quality sampling during base flows and storm events must include testing for temperature, phosphorous concentrations and turbidity.  Other tests may be needed based on the input from experts.  Page 3-55 of the FEIS even notes that "Monitoring may be necessary to fully understand the effects of this stormwater discharge."

Further, the project has fish bearing and potential fish bearing waters downstream.  The blanket application of the DOE 2005 Stormwater Management Manual fails to sufficiently address impacts to salmonids.  

Requested Outcome:  Further analysis for meaningful mitigation is required for where stormwater discharges into fish bearing or potential fish bearing waters.

In addition to phosphorous loading caused by increased stormwater flows, there will also likely be a significant impact on Lake Sawyer water temperature.  Storrmwater will typically be significantly higher in temperature than current surface and groundwater flows in Lake Sawyer.  Higher water temperature can not only have an adverse impact on fish but it can also encourage even more plant growth in the lake.  

Requested Outcome:  It is therefore reasonable to require that the potential for higher water temperatures be quantified and the potential adverse impacts caused by higher temperatures be addressed and then adequately mitigated.  It would be responsible to require instream temperature monitoring, consistent with WAC 173-201A, be implemented as a minimum.

Requested Outcome:  Alternative 3 plus additional water quality mitigation for the Lawson Hills site is needed to avoid the very concerning impacts documented in the FEIS on page 4-37 and repeated in italics below.  The word "eutrophication" used below means the lake and or streams turn into "pea soup" that would not provide adequate fish habitat and beneficial uses of Lake Sawyer and related streams.

 

"Based on the above examples, the increase in phosphorus in
urban runoff may be several times greater than that of
previously forested conditions. Specific to this site, quantified
analysis indicates that total phosphorous concentrations could
increase in Lawson Creek by a factor of 1.3 to 2.0 under treated
conditions. Additionally, these measurements do not include
phosphorus bound to sediments which may reenter the water
column at a later date; this mechanism is especially pertinent in
low oxygen environments such as Jones Lake. The combined
impact of phosphorus in runoff and phosphorus bound to
sediments may contribute substantially to the risk of
eutrophication of receiving waters."
Greenhouse Gas Emissions:

The response that “no Greenhouse Gas Emission Thresholds have been established by the state or the city” does not adequately address the issue of greenhouse gas emissions that will be generated in enormous quantity by these two developments.  The fact that the “significance (of greenhouse gas emissions) is undetermined and that there currently are no or limited established  mitigations standards  simply underscores the lack of real knowledge and data available and allows time to correctly address this issue and should not preclude mitigation of known greenhouse emission standards.  The FEIS states that “cumulative green house gas emissions for the combined developments exceed 11 million metric tons of carbon dioxide emissions over the life of the project”.  It continues to say “As the control of GHG emissions is a major emphasis within SEPA, the long-term cumulative affects should be carefully considered”.  The boiler-plate response that there are no thresholds established does not reflect an understanding of the strongly worded warning in the FEIS, nor does it sufficiently respond to the requirement for this topic to be addressed through SEPA.

 Requested Outcome: I would ask that the City of Black Diamond acquire/hire the services of experts in this area of study and clearly identify the significance of such high volumes of Greenhouse Gas Emissions and then work to identify and implement mitigations that allow for the greatest levels of improvement of such emissions.  It is also critical that additional analysis and scope of work be performed in regards to the Applicants simultaneous request in their MPD Application(s) for a blanket waiver of the city’s Tree Ordinance (Ordinance No. 08-866) and how that impacts the overall Greenhouse Gas Emissions. Clearly the removal of a greater number of trees will negatively impact / affect the environment’s own ability to mitigate these emissions.  The city’s intent in drafting this language and the introductory language of the named ordinance profess the reduction of greenhouse gases caused by development as one of the stated goals.  

Existing Views:

 

The City’s Comprehensive Plan addresses the visual character of the community in its stated vision of the community and clearly included is “exceptional natural settings”.    The Lawson Hills FEIS clearly states in 3-62 that “Overall, the transformation of this site to include buildings, visible from much of the community, will contribute to loss o f the perception of the community as having a natural setting.”  

 

This is simply unacceptable to deviate from the City’s vision and promise to its existing population.

In addition, only Alternative 2 appears to have open space set-asides that are required in the Black Diamond Urban Growth Area Agreement.  The City’s MPD Code 18.98.140B supports additional open space buffers and trail preservation on the eastern edge of the Northern Triangle, which is adjacent to the King Co. Black Diamond Natural Area.  It appears that the current configuration of the Northern Triangle development may violate this code.  It is difficult to assess because of the division of the project into two MPDs breaks up one geographical area, making accurate analysis difficult.
 

Requested Outcome:  Densities need to be reduced to the extent required that they are not visible from much of the community and native vegetation need to be preserved in a quantity that exceptional natural settings are retained.  All Alternatives must be in compliance with the BDUGAA and other applicable city codes and standards to be considered.  Modification at this point of any of these elements should require a supplemental EIS.
Historic and Cultural Resources:  

The FEIS section 3-69 says “If the Lawson Mining Community archaeological site proves to be eligible for listing in the MRHP and is not redeveloped, all alternatives could still result in adverse effects on the Lawson Mining Community archaeological site”.  This is an absurd level of study to have achieved for a FINAL EIS.  As noted in comments submitted for the DEIS by the King Country Historic Preservation Program, “Information on archaeological resources should be developed prior to making land use decisions such as this, and not as an afterthought.”  
The City’s own guide for development plans for preserving and respecting local history.  The FEIS concludes that “Future development of the Lawson Mining Community archaeological site will likely result in unmitigated adverse effects and a lost opportunity for data recovery, preservation of the buildings or information on the buildings and public interpretation of the properties’ historic values.”    The FEIS also says “The Lawson Mining Community site appears eligible for listing in the NHRP.  Consultation with the DAHP about additional research and archaeological testing should be initiated in order to determine the limits and contents of the site with respect to NRHP eligibility.  If the site proves eligible, further consultation would establish appropriate mitigation measures”.  Clearly the cart is before the horse.  How can the FEIS have as results that no final determination of historic status has been made and that pending that determination no mitigations have been addressed??
Possible mitigation for the two historical houses includes possible relocation, if acceptable to the owner.  Even this level of discovery and research has not yet been accomplished??

Requested Outcome:  Clearly it is reasonable to require that the historic status of both the Lawson Mining Community site and the two historic houses to be clarified and decided by the appropriate agencies.  Additional studies are required to develop the true and full information on these archaeological resources and this should be done PRIOR to making land use decisions, as noted by the King County Agency in their comments to the DEIS.   Only then can the proper mitigation be determined to achieve compliance with the Washington State and King County laws, regulations and programs as well as with Black Diamond’s own development guidelines.

In addition, the FEIS fails to note clearly that there is a mass burial somewhere beneath the area proposed for development in the Lawson Hill MPD.  The DEIS appendix does list the names of five miners whose bodies were not recovered from a 1910 explosion that killed many more and resulted in closure of the mine.  While the burial is deep underground and unlikely to be affected by surface development, it should be acknowledged both for the historical documentation, respect and remembrance for the ancestors and for the elucidation of future homeowners in the area and over the site.
Wildlife:

Every alternative proposed is a death sentence for wildlife in this area.  Habitat will be fragmented and destroyed, what little habitat is left will be of poor quality even according to the FEIS.  Most species will be left without sufficient habitat for continued survival.  Again, these studies do not even take into account the Morgan Kame Mine Expansion will further diminish riparian treks, habitat and open space for the affected species.  So many of us chose to spend our lives here and raise our children here in part because of the natural beauty and splendor, the animals being not the least of these attractions.  It is horrific and unfair to have them completely driven out of the area because of the overly large impact of such an inappropriate sized project for our area.  The projected growth for the MPDs EXCEEDS the City of Black Diamond’s growth targets in the adopted Comprehensive Plan.
Requested Outcome: The scale of the development and its impacts need to be reduced so as to reasonably match the city’s growth targets.  The impacts to wildlife as described in the FEIS are simply too severe and that is without consideration of the additional impacts to wildlife and their habitat in conjunction with other projects in the area. (Morgan Kame Mine Expansion)  Additional studies need to be performed to catalog the species present.  Empirical evidence of additional threatened and endangered species was provided at the DEIS audio hearing and, perhaps due to the poor audio, have yet to be addressed.  These species included the Western Brown Pond Turtle and specific species of vole, among others.  We require that this empirical evidence be “recaptured” and addressed.  At a minimum Alternative 3 with the greatest buffers is the only Alternative that should be allowed.
Mining:
There is simply not adequate information about the subsurface conditions of the mines. The FEIS states in 4-7, “The exact condition of the Lawson Mine and other smaller mines is not known.”  This certainly seems like an inadequate level of knowledge when we are at the FEIS stage.  Abandoned underground coal mines pose risks to structures and the people above them.  It is cavalier at best and negligent at worst to even consider land use actions without a greater and more thorough understanding of all the mines present on the Lawson Hills property and their conditions.   The Office of Surface Mining was never contacted or included as part of the scoping, DEIS or FEIS on this project.  The FEIS in 4-83 talks about Townsend’s big eared bats and says “the use of abandoned mines on the Lawson Hills property by Townsend’s big eared bats may be warranted once more is know about the subsurface conditions of the abandoned mines”.   When exactly is the subsurface exploration going to occur if not as part of the FEIS?  Steve Pilcher answers that a thorough technical report is included in Appendix D.  What we find there is a memo by Golder and Associates, but do not know who they are or who paid for them.  They quote William Kombol extensively as a source.    While steeped in historical knowledge of these sites, he is certainly not impartial and even has a financial stake in the approval of this MPD.  Gold and Associates refer to “mine inspectors” but do not say anything about their association, or who paid for them.
Requested Outcome: The Federal Office of Surface Mining should be contacted and allowed to provide technical and professional knowledge of the site to augment available knowledge on this topic.  Clearly professional and thorough subsurface exploration should be performed prior to any land use decision for this area.  In addition, there was oral testimony offered during the September 29, 2009 DEIS Hearing that said the collapse and sag caused by the honeycomb of mines on this hills has caused foundation cracks and problems for existing homes on Lawson Hills.  We do not see this addressed at all in the Final EIS, whether it was overlooked or omitted due to audio recording issues at that hearing or other reasons, this is information that is a cause for concern and requires addressing.  
Erosion Hazard:

The potential for erosion hazards, given the type of soil present on the site, is rated as severe.  The predicted discharge into Lawson Creek and other water bodies is unacceptable for water quality issues, on site and downstream.  The Office of Surface Mining has had experience on this site with discharge from the mines into the streams, and that data has not been captured or incorporated for application and planning in this project.

Requested Outcome: We require that  analysis by qualified professionals be performed to determine if development can even be accommodated on such severe erosion sites and that adherence to Black Diamond’s Municipal Code 19.10.410 is most strictly enforced and adhered to.  NO exceptions or waivers to this process should be considered for the applicant.
There are clearly other areas of the FEIS that we would argue require additional studies and that there are other mitigations that should be required in this process due to the significant effect they will have on our town, our lake and our environment where we have chosen to live, build our home and raise our children.  We are raising the third generation of Wheelers on Lake Sawyer and we have real fear that our chosen way of life and environment will be forever altered for the worse due to this project.  It is frustrating beyond our ability to say that the limited time allowed for review of such important documents has constrained both the quantity and quality of our input.  Not only is it unrealistic to have 17 days to read, assess and respond to 2,000 pages of documentation for just Lawson Hills, but the holiday time period made all manner of access to information difficult if not impossible.  Agencies, experts and even the library had holiday hours which made for short hours and negatively impacted access to assistance and expertise.  
Also, we would like to say that it is apparent to us and others that the DEIS and FEIS have been performed on artificially short timelines that has not contributed to them being complete or quality documents.  The wordy DEIS and FEIS are both were filled with boilerplate material which is often repeated word for word in each document.  It is appalling how many times the FEIS says that something is unknown or remains undetermined.  We thought the purpose of an FEIS was that information be developed and analyzed in advance of land use decisions, not as an afterthought!
Your time in considering our effort to appeal this FEIS is appreciated.  

______________________________                      ______________________________

William B Wheeler                                                              Cynthia E Wheeler
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