----- Forwarded Message -----
From: "Steve Pilcher" <SPilcher@ci.blackdiamond.wa.us>
To: Cincity63@comcast.net, "Cindy or Lyndsey Proctor" <proct@msn.com>, "WILLIAM VICKI HARP" <landscape28@msn.com>, "Kelley McElroy" <kelleymce@msn.com>, "Joe May" <joe@ejmay.com>, "Judith Carrier" <gotrocks886@msn.com>, gbortles@aol.com
Sent: Tuesday, January 12, 2010 10:02:07 AM (GMT-0800) America/Los_Angeles
Subject: FW: Proposed Procedural Rules

Below please find a message from the attorney representing BD Village Partners and BD Lawson Partners. A hard copy will be mailed to the remaining appellants. 
 

Communicating by email will help this process move along. Please advise me if you object to releasing your email address to the Hearing Examiner or Ms. Rogers. If I don’t hear back from you in the next few days, I’ll assume that is acceptable. (Note:  email addresses could be obtained by anyone through a Public Disclosure Request).
 

Steve Pilcher
Community Development Director
City of Black Diamond
P.O. Box 599
Black Diamond, WA  98010
360-886-2560 ext. 216
 



From: Nancy Rogers [mailto:NRogers@Cairncross.com] 
Sent: Tuesday, January 12, 2010 9:54 AM
To: Steve Pilcher; 'polbrechts@omwlaw.com'
Subject: RE: Proposed Procedural Rules
 

Dear Honorable Hearing Examiner Olbrechts and Mr. Pilcher:
 

I represent the Applicant for both the Villages and the Lawson Hills projects, BD Village Partners LP and BD Lawson Partners LP, respectively.  In response to your email dated January 8 and delivered January 11, the Applicant for each project requests that the following be incorporated into a prehearing order for each project, setting forth the additional deadlines and requirements applicable to the SEPA Appellants, Applicant and City.  I note that you requested responses to copied to the Appellants; however, I do not have the email addresses for each Appellant, so I ask that Mr. Pilcher forward to the Appellants.   
 

1.         The Examiner has proposed one hearing for both Villages and Lawson.  These are two separate projects, with separate applications/applicants, separate owners, and a separate EIS and separate EIS appeals.  We request that two hearings be held, one for each project.  Both hearings can proceed on the same schedule so as to accommodate witness and public attendance and testimony.  To that end, we recommend that the first day of hearing for each project’s EIS appeals be divided so that the Villages is heard first, then continued to the next hearing day, followed by the opening of the Lawson hearing, and any continuance that may be necessary.  Procedurally, it is important to the Applicants, and should be equally important to the Appellants, the City and the public, to maintain an independent record on each project with its EIS appeals, together with an independent recommendation from the Examiner on each project, and an independent decision on each project from the City Council.  
 

2.         The Examiner proposed a pre-hearing briefing schedule that did not include any pre-hearing motion practice or witness disclosure and other similar items.  We request the following schedule for both the Villages and Lawson hearings, setting the first day of hearing for both projects on February 17:
 

3 weeks prior to hearing (Jan 27):  
· Each Appellant files a written Pre-Hearing Brief (explaining how they intend to demonstrate the allegations raised in their own SEPA appeal).  
· Each Appellant files a written witness list of all witnesses they intend to call at the hearing, including a description of the scope of each witness’s testimony, and, if the Appellant seeks to have a witness qualified as an expert, providing a copy of the witness’s Curriculum Vitae (resume).  No other witnesses may be called at the EIS appeal hearing, except upon a showing of good cause.  
· The Appellants may join forces and file joint briefs or witness lists, but only for the project that each Appellant appealed.  For example, related to the EIS appeals on the Villages project, the Clifford group, May, and Harp/Proctor could each file their own brief, and their own witness list, for a total of three briefs and three witness lists.  Or Clifford, May, and Harp/Proctor could join forces and file one joint brief and one joint witness list in the Villages EIS appeal.  
 

2 weeks prior to hearing (Feb 3):  
· The Applicant (and City staff, if desired) shall file a written consolidated Pre-Hearing Brief for each project (Villages and Lawson), responding to all issues briefed by Appellants.  
· The Applicant (and City staff, if desired) may file a consolidated Motion requesting dismissal and/or clarification of issues raised by Appellants (one Motion each for Villages and Lawson). 
· The Applicant shall file a witness list of all witnesses it intends to call at the hearing, the scope of each witness’s testimony, and if the Applicant seeks to have a witness qualified as an expert, providing a copy of the witness’s Curriculum Vitae (resume).  No other witnesses may be called at the EIS appeal hearing, except upon a showing of good cause.   
 

1 week prior to hearing (Feb 10):
· Each Appellant shall file a written response to any Motions filed regarding that Appellant’s issue.  
· Each Appellant shall pre-file any written expert reports, and if an expert report applies to both projects, a copy shall be provided for both files.  While experts can present additional oral testimony at the hearing, no additional written expert reports shall be allowed. 
 

Hearing Opens (Feb 17):
· We request the Villages hearing be opened first.  As further described below, we are requesting a daytime hearing as to the EIS adequacy issues.  Thus, the morning could be devoted to the Villages EIS appeal, and the afternoon to the Lawson EIS appeal.  
· At the opening of each hearing, the Examiner shall rule on any Motions.  
 

3.         We fully support the use of email to serve and file paperwork.  A phone number would also be helpful.  To assure ease of service of notice and other documentation, each party shall choose a single point of contact and a primary representative for the hearing.  For example, this means that the group of individuals signed on to the Clifford appeal must act together to file one brief, one witness list, and choose a single point of contact, because they are one Appellant group.  Similarly, the Applicant and City must choose a single point of contact.  
 

For both the Villages and the Lawson matters, I will be the point of contact, and all of my contact info is:
 

Nancy Bainbridge Rogers
nrogers@cairncross.com
Direct phone 206-254-4417
 

Cairncross & Hempelmann, P.S.
524 Second Ave., Ste. 500
Seattle, WA 98104-2323
Office fax 206-587-2308
 

 

4.         Any filing requirements must include filing with the Hearing Examiner as well as service on all parties to that particular Appeal, including the Applicant and the City.  Also, it is typical and more efficient to have a known, open email group for each project’s SEPA Appeal that can be used by all parties, rather than emailing the City and Examiner and then having the City or Examiner forward the email to all parties.  Therefore, we request two email groups (one for Lawson, one for Villages) be formed including the Examiner, and the single point of contact for each party, and that that contact information be provided in the pre-hearing order.  
 

5.         Since the EIS appeals involve technical issues on which we anticipate the Appellants will call expert witnesses who are employed in their fields of expertise, we see every reason to have that portion of the hearing during the daytime.  Accordingly, we request that daytime hearing dates be set aside for the EIS appeal portion of each project hearing.  For example, on February 17, we could devote 9 a.m. to 12:30 to the EIS appeals on Villages, then 1:30 p.m. to 5:00 p.m. to the EIS appeals on Lawson, then move to the public hearing session on the Villages application from 6 p.m. to 9 or 10 p.m.  To extent additional time is needed for any aspect of the hearings, we concur with the Examiner’s suggestion that the hearings be continued to one known date provided in the original notification, and if additional time is needed be continued as announced during the hearing itself.  
 

6.         For evening hearings on the MPD applications, we suggest the hearing go no later than 10 p.m. 
 

7.         We’d like the Examiner to clarify the statement:  “The rest of the public will be allowed to comment on the EIS during the application portion of the hearing.  The EIS appellants will be allowed to respond to these comments, but otherwise will not be allowed to re-litigate their appeals during the application portion of the hearing.”  This should be clarified, first, to note that any public comments regarding the EIS during the application hearing cannot extend to the adequacy of the EIS, but rather are limited to how the EIS should be used to assist decision-making.  Second, it should be clarified that the EIS appellants’ comments, if any, on the public views about the EIS should be heard during the General Public Testimony portion of the application hearing.  
 

8.         Cross-examination of expert witnesses shall be limited to the Appellant, Applicant, or City’s single representative at the hearing.  The Examiner may limit cross-examination as to time or relevance.  
 

9.         In addition to the Pre-Hearing Order described above, notification of the date of opening for each MPD hearing needs to be prepared by Mr. Pilcher and sent to all Parties of Record, including the SEPA Appellants and Applicant.  
 

Nancy Bainbridge Rogers
Attorney
Cairncross & Hempelmann, P.S.
524 Second Ave., Ste. 500
Seattle, WA 98104-2323
nrogers@cairncross.com
Direct phone 206-254-4417
Office fax 206-587-2308
